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ISSUES PRESENTED FOR REVIEW

1. Whether the evidence was sufficient to establish the
required element for conviction under Wis. Stat. §942.09(2)(a) that the
complainants had a reasonable expectation of privacy in activities
conducted in front of an open window readily viewable from another
~ building approximately 10 to 15 feet away.

The circuit court denied Nelson’s pretrial motion to dismiss
raising this claim.

2. Whether interpretation of Wis. Stat. §942.09(2)(a) to
uphold Nelson’s conviction for the .videorecording of activities
conducted in front of an open window readily viewable from another
building approximately 10 to 15 feet away violates due process.

The circuit court did not address this issue.

3. Whether reversal is appropriate in the interests of justice
on the grounds that the jury instructions did not adequately define when
a subjective expectation of privacy may be deemed “reasonable,” as
required for conviction under Wis. Stat. §942.09(2)(a).

The circuit court did not address this issue.

STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

Oral argument is appropriate in this case under Wis. Stat. (Rule)
809.22. Appellants’ arguments clearly are substantial and do not fall
within that class of frivolous or near frivolous arguments concerning
which oral argument may be denied under Rule 809.22(2)(a).

Because there is a lack of appellate authority construing the
“reasonable expectation of privacy” element of Wis, Stat.
§942.09(2)(a), publication may be appropriate under Wis. Stat. (Rule)
809.23.
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STATEMENT OF THE CASE

By criminal complaint dated August 25, 2004, the state charged
Mark E. Nelson with two counts of capturing representations depicting
nudity in violation of Wis. Stat. §942.09(2)(a) (2003-04). The
depictions at issue consisted of video recordings of what Nelson could
| readily observe through his neighbors” open bathroom window from an
upstairs bedroom of his own La Crosse rental property during June and
July, 2004. (R3).!

After a preliminary hearing (R66; R67), the court bound Nelson
over for trial (R67:24) and then arraigned Nelson on an information
alleging the same two counts (id.:24-25). Nelson moved to dismiss

‘based on the state’s failure to establish that the recording violated a

! Count 1 concerned recordings made in Jusie, 2004, while Count 2
concerned recordings made in July, 2004 (R69:10-11).



reasonable expectation of privacy on the part of the neighbors (R23),
but the court denied the motion on the grounds that the issue was for

the jury (R69:2-3).

The case proceeded to a jury trial before the Honorable Dale T.
Pasell on February 14, 2005 (R70). Nelson did not dispute much of the
state’s case. The only disputed issue was whether the complainants had
a reasonable expectation of privacy under circumstances in which they
knowingly conducted certain activities in front of an open window and
subject to observation through the window of a building next door.
(See R71:27-36 (Defense counsel’s opening)).

As relevant to this appeal, the evidence at trial, when viewed
most favorably to the state, established that, during the summer of
2004, five UW-La Crosse co-eds rented a five-bedroom apartment in
LaCrosse (R71:37-39, 58, 77-78). Their second floor bathroom faced
directly into the window of a neighboring home approximately 10to 15
feetaway (id.: 39,41, 102, 105, 122-23, 161). Although their bathroom
window had fogged privacy glass in it, and the women knew the
purpose of the glass was so nobody could see in, they chose to keep the
window open to enhance air circulation during the summer heat (id.:41,
44, 71). Whether they opened the window or closed it depended on
how hot is was (id.:49, §9).

Three of the women testified at trial that, although they did not
pay close attention (R71:73, 91), they did not believe that anyone lived
in the neighboring home because there was a “For Sale” or “For Rent”
sign out front, no mail was delivered to it, the lawn was not mowed,
and they could not remember seeing anyone at the house or the lights
on (id.:39-41, 44, 47, 59-60, 65, 67, 79, 89). No one could see into the
bathroom except from the neighboring house (id.:50; 65-66, 68, 164).

The women did not expect anyone would be at the window of
the neighboring house to see into their bathroom (R71:65, 71). They
expected privacy because they were in their own bathroom (id.:86).
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They would have closed the window or installed blinds if they had
thought anyone would be there to look in their window (id.: 67, 72, 90).

On August 24, 2004, the mother of one of the women noticed
something which looked like a lens in the window next door across
from their bathroom and they called the police (R71:81-82). A police
officer arrived and, while walking up to the neighboring house, locked
in through the first floor windows, seeing a desk and phone, a ladder,
and some building materials (id.:105-07). The officer testified that it
was common for him to look in the window before ringing the doorbell
(id.:127). He also observed a white car with Florida license plates
parked behind the house (id.:106-07, 121, 160).

The house next door was owned by Mark Nelson. He was
present when the officer arrived, explaining that he was staying there
off and on while repairing the house. (R71:108, 119, 157-58). Among
other things, a search of his house resulted in the seizure of videotapes
depicting nudity, excerpts of which were introduced at trial and which
included brief depictions of the two complainants nude (id.:151-55;
R27A (Exhibit 10)).

Nelson admitted filming the complainants through their open
bathroom window (R71:158).

The jury returned its verdicts on February 17, 2005, finding
Nelson guilty on both counts (R71:212-13).

On March 28, 2005, the La Crosse County Circuit Court, Hon.
Dale T. Pasel, presiding, sentenced Mr. Nelson to three years incarcera-
tion, consisting of an initial term of confinement of one year and a two-
year term of extended supervision. The court also imposed a consecu-
tive four-year term of probation. (R73:84). The court entered
judgment on March 29, 2005 (R44; R45).

On April 7, 2005, Nelson filed his notice of intent to pursue
post-conviction relief pursuant to Wis. Stat. (Rule) 809.30(2)(b).
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Nelson timely ordered the transcripts (see R54), this Court having"
extended the time for doing so (R55).

Nelson timely filed his notice of appeal on September 13, 2005
(R74), this Court having extended the time for filing that document to
that date (R63).

The circuit court filed the appeal record with this Court on
October 17, 2005.

ARGUMENT
I.

THE EVIDENCE WAS _
INSUFFICIENT FOR CONVICTION

Because the evidence, when viewed most favorably to the state,
failed to establish that Nelson’s neighbors had a reasonable expectation
of privacy from observation of their activities before an open bathroom
window, the state failed to prove a necessary element of the offense of
capturing a representation depicting nudity as defined in Wis. Stat.
§942.09(2)(a). Nelson’s convictions accordingly must be vacated and
those charges dismissed.

A.  Applicable Legal Principles
1. Sufficiency of the evidence

The burden is on the state to prove every fact necessary for
conviction of the crime charged beyond a reasonable doubt. E.g.,
Jackson v. Virginia, 443 U.S. 307 (1979); In re Winship, 397 U.S. 358,
364 (1970). “The standard for reviewing the sufficiency of the
evidence to support a conviction is whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
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reasonable doubt.” Statev. Rushing, 197 Wis.2d 631, 541 N.W.2d 155,
159 (Ct. App. 1995) (citing Jackson, 443 U.S. at 319); see State v.
Hayes, 2004 WI 80, 156, 273 Wis.2d 1, 681 N.W.2d 203.

While the jury may rely upon reasonable inferences from the
facts as well as upon direct evidence, a reasonable inference is a
rational and logical deduction from established facts rather than a mere
guess or conjecture. See, e.g., 1 Sand, et al., Modern Federal Practice
Jury Instructions 6.01 (2004), and cases cited therein. See also Leary
v. United States, 395 U.S. 6, 36 (1969) (inference is “jrrational” unless
presumed fact more likely than not given proven fact); State v. Haugen,
52 Wis.2d 791, 191 N.W.2d 12, 15 (1971) (inference of guilt from
criminal complaint unreasonable if conclusion of innocence equally
reasonable).

This Court reviews challenges to the sufficiency of the evidence
necessary to support a verdict de novo. State v. Wanta, 224 Wis.2d
679, 592 N.W.2d 645, 650 (Ct. App. 1999) (citation omitted).

2. The “reasonable expectation of privacy” re-
quirement of Wis. Stat. §942.09(2)(a)

Wisconsin Statutes §942.09(2)(a) provides as follows:

(2) Whoever does any of the following is guilty of a
Class I felony

(a) Captures a representation that depicts nudlty
without the knowledge and consent of the person
who is depicted nude while that person is nude in
a circumstance in which he or she has a reason-
able expectation of privacy, if the person knows
or has reason to know that the person who is
depicted nude does not know of and consent to
the capture of the representation.

Conviction under §942.09(2)(a) thus requires proof, inter alia,
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that the representation was captured while the person depicted “is nude
in a circumstance in which he or she has a reasonable expectation of

privacy.” Id.; see Wis. J.1~Crim. 1396 (2002).

The Supreme Court has dictated the following rules of statutory
interpretation:

When interpreting statutes, our goal is to give effect to -

the language of the statute. We begin by looking to the
language of the statute because we "assume that the
legislature's intent is expressed in the statutory language."
Technical terms or legal terms of art appearing in the
statute are given their accepted technical or legal defini-
tions while nontechnical words and phrases are given
their common, everyday meaning. Terms that are specifi-
cally defined in a statute are accorded the definition the
legislature provided. In addition, we read the language of
a specific statutory section in the context of the entire
statute. Thus, we interpret a statute in light of its textually
manifest scope, context, and purpose.

Petersonv. Volkswagen of Am., Inc., 2005 W1 61, 19, 281 Wis.2d 39,
697 N.W.2d 61 (citations omitted). “[E]xtrinsic sources, such as
legislative history, are not consulted unless the statute is ambiguous. A
statute is ambiguous if it is susceptible to more than one reasonable
understanding.” 7d. (citation omitted).

While Wis. Stat. §942.09 defines such statutory terms as
“captures a representation,” “nudity,” and “representation,” Wis. Stat,
§942.09(1), it does not define when an individual has a “reasonable
expectation of privacy” for purposes of the offenses outlined in Wis.
Stat. §942.09(2). The statute need not define that term, however, as it
is a legal term of art with a settled meaning derived from the Fourth
Amendment context. See Peterson, §19 (“legal terms of art appearing
in the statute are given their accepted technical or legal definitions”).

The Comment to Wis. J.I-Crim. 1396 (2002), for instance,
makes the common sense observation that “[t]he statute uses the term
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‘reasonable expectation of privacy,” which is most commonly used in
the 4" Amendment context,” and therefore adopts the Fourth
Amendmerit standard requiring both an actual, subjective expectation
of privacy and a finding that the expectation was objectively reason-
able. Citing Katz v. United States, 389 U.S. 347 (1967).

Adopting the same standards applied in Fourth Amendment
cases only make sense. Not only did the legislature choose to use a
term of art long associated with a particular set of legal requirements,
but the legislative history of the statute confirms the intent to
incorporate into the statute those same legal standards applied in the
constitutional context.

What is now §942.09 originally was codified at Wis. Stat.
§944.205 (1997-98), which provided in relevant part as follows:

(2) Whoever does any of the following is guilty of a
Class E felony:

(a) Takes a photograph or makes a motion picture,
videotape or other visual representation or reproduction
that depicts nudity without the knowledge or consent of
the person who is depicted nude, if the person knows or
has reason to know that the person who is depicted nude
does not know of and consent to the taking or making of
the photograph, motion picture, videotape or other visual
representation or reproduction.

Wis. Stat. §944.205(2)(a) (1997-98). See also 1995 Wis. Act 249.

In State v. Stevenson, 2000 WI 71, 236 Wis.2d 86,613 N.W.2d
90, however, the Wisconsin Supreme Court struck down this provision
as unconstitutionally overbroad:

921 . . . The statute not only properly prohibits
Stevenson's surreptitious videotaping of his former
girlfriend in the nude, but also improperly prohibits all
visual expression of nudity without explicit consent,
including political satire and newsworthy images.

7-



922 Wisconsin Stat. §944.205(2)(2) does not limit its
reach to original depictions of nudity but rather over-
reaches to all reproductions. It chills the ability to
include copies of masterpieces like Michaelangelo's [sic]
“David” in a book devoted to famous sculptures and also
prevents the dissemination of materials that may portray
nudity for health or educational purposes. Accordingly,
Wis. Stat. §944.205(2)(a) indiscriminately casts a wide
net over expressive conduct protected by the First
Amendment and is unconstitutionally overbroad.

- Id. §Y21-22.

The state conceded as much, id. 921, but sought to save
Stevenson’s conviction and the statute by arguing that the Court should
interpret the statute to apply only when the victim was photographed or
videotaped “while that person is nude in circumstances where they have
a reasonable expectation of privacy.” Id. §724-25. The state viewed
such an interpretation as overcoming the statute’s overbreadth by
adding two elements to the offense: (1) that the person depicted nude
have a reasonable expectation of privacy in the place or circumstances
in which the person is depicted, and (2) that the person depicted be
contemporaneously present at the time of the depiction. See id. §28.

In arguing for the “reasonable expectation of privacy” standard,
the state noted its source in Fourth Amendment jurisprudence:

As limited to circumstances in which the subject
of a nude picture retained a reasonable expectation of
privacy which was invaded without consent, Wis. Stat.
§944.205(2)(a) would plainly remain within constitu-
tional bounds in all its applications.

Whether there is a reasonable expectation of
privacy under the circumstances is a familiar inquiry
which underlies all Fourth Amendment litigation. See,
e.g., State v. Dixon, 177 WIS 2d 461, 466-69, 501
N.W.2d 442 (1993). .

State v. Scott L. Stevenson, Appeal No. 98-2110-CR (S.Ct.), Brief of
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Plaintiff-Respondent at 15.

Despite the state’s argument, the Supreme Court declined to
judicially amend the statute in this manner, citing in part the proper role
of the Court vzfséa-vis the Legislature and the violence such an interpre-
tation would do to other provisions of the statute. Stevenson, 1§29-40.

Not surprisingly, addition of the “reasonable expectation of
privacy” language to then §944.205(2)(a) was a direct reaction to
Stevenson. Stevenson was decided June 28, 2000, and, on October 23,
2000, Andrew J. Statz of the Department of Administration, State
Budget Office senta memorandum to the Legislative Reference Bureau
requesting that statutory language be drafted for inclusion with the
2001-03 biennia! budget bill. Mz, Statz noted that, “[i]n part, this
request is a reaction to recent Supreme Court rulings regarding the
constitutionality of existing prohibitions on . . . voyeurism.” Memo
contained in bill drafting file for 2001 Wis. Act 16 (App. 1).

As enacted, the amendment closely tracked the language which
the state had asked the Court to add in Stevenson, providing that the
recording must have been made “while that person is nude in a place
and circumstance in which he or she has a reasonable expectation of
privacy.” 2001 Wis. Act 16, §3956.

Subsequent amendments to the statute ultimately modified the
“reasonable expectation of privacy” clause to its current language,
which even more closely tracks that proposed by the state in Stevenson,
and also moved the statute to its current location at Wis. Stat. §942.09.
2001 Wis. Act 33. Indeed, the drafting file for 2001 Wis. Act 33
contains multiple substantive memoranda either from AAG Thomas
Balistreri, the same attorney who represented the state in Stevenson, or
in response to his suggestions regarding the provision (App. 7-14). The
Legislative Reference Bureau analysis to the underlying bill, 2001
Assembly Bill 60, further states that the bill was intended to narrow the
scope of the prior law to remedy the constitutional defects found in
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Stevenson (App. 15).

Whether based on the clear language of the statute or on a
review of its legislative history, therefore, it is clear that the “reasonable
expectation of privacy” language was intended to have the same
meaning under §942.09(2)(a) as it has elsewhere in the law.

3. There is no “reasonable expectation of pri-
vacy” in activities one knowingly exposes to the
risk of public observation

A reasonable expectation of privacy must meet two require-
ments. First, the individual - by his conduct - must show an actual,
subjective expectation of privacy. See United States v. Katz, 389 U.S.
347,361 (1967) (Harlan, J. concurring). Second, that expectation must
be one that society is willing to recognize as reasonable. Jd. See also
California v. Ciraolo, 476 U.S. 207, 211 (1986); State v. Dixon, 177
Wis.2d, 461, 501 N.W.2d 442, 445 (Wis. 1993); State v. Rewolinski,
159 Wis.2d 1, 464 N.W.2d 401, 405 (Wis. 1990). Whether the facts
gave rise to a legitimate expectation of privacy is a matter of law
reviewed de novo. Rewolinski, 464 N.W.2d at 407.

There is no search under the Fourth Amendment where an
officer - without making a prior physical intrusion - sees an object
within the premises, on a person, or in a vehicle. This is because a
person has no reasonable expectation of privacy in an item that is in
plain view. Horton v. California, 496 U.S.128, 133 (1990). “What a
person knowingly exposes to the public, even in his own home or
office, is not a subject of 4* Amendment protection.” Katz, 389 U.S.
at 351-52.

Under the plain view doctrine, “objects falling within the plain
view of an officer who has a right to be in the position to have the view
are subject to valid seizure and may be introduced in evidence.” State
v. Bell, 62 Wis.2d 534, 540, 215 N.W.2d 535, 539 (1974) (citations
omitted); see State v. Edgeberg, 188 Wis.2d 339, 524 N.W.2d 911, 914
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(Ct. App. 1994). “But whether the property or object involved in the
challenged intrusion be the home or its curtilage, with the stringent
protection given it under the Constitution, on the one hand, or an
automobile or plane, with its ‘limited’ and ‘diminished’ right of
protection, on-the other hand, one has no legitimate expectation of
privacy in any object whether it be in the home or a car or a plane if that
object is exposed to plain view.” United States v. Bellina, 665 F.2d
1335, 1341 (4® Cir. 1981). |

Even where the individual takes reasonable steps to avoid
observation, such as constructing a 10-foot high fence to shield his
back-yard marijuana operation from prying eyes of his neighbors or
police, any resulting expectation of privacy is deemed unreasonable
where the operation could be viewed from another vantage point, as
from public airspace. Ciraolo, 476 U.S. at 213-14.

In other words, one has no reasonable expectation of privacy in
those actions or items intentionally or unintentionally left subject to
observation by others from a position in which they are entitled to be.
In State v. Edgeberg, 188 Wis.2d 339, 524 N.W.2d 911 (Ct. App.
1994), for example, an officer, looking through a screen door, saw
marijuana plants growing in the defendant’s living room. 524 N.w.2d
at 913. The officer was on the porch leading to the screen door
investigating a complaint of a barking dog. Id. The Court found that
there was no reasonable expectation of privacy in the porch as it was
the public entryway (and thus in the portions of the home observable
from that vantage point). Id. at 914-15.

Similarly, in United States v. Whaley, 779 F.2d 585 (1 1" Cir.
1986), the Court held that an individual did not have a reasonable
expectation of privacy in activities conducted in a lighted basement
before an uncovered window. This was true even though the house was
located on three acres of land in a secluded area. Even though the
individual did not expect surveillance of his activities, they could be
viewed from the adjoining property with the naked eye. Id. at 590.
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To the same effect is State v. Vogel, 428 N.W.2d 272 (S.D.
1988). There, a police officer was able to observe marijuana growing
through the windows of the defendant’s geodesic dome. The Court
held that the officer’s observations, both from public airspace and from
the “open fields” on the defendant’s own property, did not breach any
reasonable expectation of privacy because the officer had a right to be
where he was when he made the observations and the defendant “took
no precautions whatever to mask any view of his windows.” Id. at 274-
77.

In United States v. Hanahan, 442 F.2d 649 (7" Cir. 1971), the
issue was whether information obtained by officers looking through a
window in a service door constituted a search and seizure under the
Fourth Amendment. Id. at 652. The Hanahan Court found that the
defendant had no reasonable exp'ectation of privacy, noting that “the
service door window through which {the officer] looked while stationed
in a place where he had a right to be and through which any other
persons interested might have looked, had no cover overit.” /d. at 653.

And finally, in Ponce v. Craven, 409 F.2d 621 (9th Cir.1969),
police officers lawfully on a motel parking lot outside a partially
opened bathroom window for one of the motel rooms heard the
defendant and another discussing heroin and observed the defendant
washing drug paraphernalia inside the bathroom. 7d. at 623. The Court
found that any expectation of privacy in the motel bathroom was
unreasonable: |

~ Ponce's reliance on privacy in his motel room was not
reasonable under the circumstances. If he did not wish to
be observed, he could have drawn his blinds. The officers
did not intrude wpon any reasonable expectation of
privacy in this case by observing with their eyes the
* activities visible through the window.

Id. at 625. |
See also United States v. Taylor, 90 F.3d 903, 908-09 (4% Cir.
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