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ISSUES PRESENTED FOR REVIEW

1. In State v. Kaster, 2003 WI App 105, 1916, 17, 264
Wis.2d 751, 663 N.W.2d 390, this Court interpreted Wis. Stat.
§948.095 as requiring that the defendant be providing services to the
school at the time of the alleged sexual assault. However, the jury was
not required to find, and did not in fact find, that Kaster was providing
such services at the time of the offense charged in Count 1. Did the
absence of such a requirement and such a finding deny Kaster the rights
to present a defense and to a jury verdict on all facts necessary for
conviction on the offense charged in count 1.

The circuit court denied Kaster’s post-conviction motion raising
this claim. '

2. Whether this Court’s unanticipated interpretation of
§948.095 as applying to the acts of volunteers not under contract to a
school, but only when the volunteer is in the act of providing services
to the school at the time of the alleged sexual contact, justifies reversal
in the interests of justice under Wis. Stat. §752.35.

Kaster did not raise this claim before the circuit court, and that
court accordingly did not decide it.

3. Whether Wis. Stat. § 948.095 is unconstitutionally vague
as applied to non-employee volunteers who are not actively providing
services to a school at the time of the alleged assault.

The circuit court denied Kaster’s post-conviction motion raising
this claim.

4. Whether the evidence was sufficient to convict Kaster of
disorderly conduct as charged in Count 7 given the absence of any
actual or likely resulting public disturbance.

The circuit court denied Kaster’s post-conviction motionraising
this claim.
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STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

Oral argument is appropriate in this case under Wis. Stat. (Rule)
809.22. Appellant’s arguments clearly are substantial and do not fall
within that class of frivolous or near frivolous arguments concerning,
which oral argument may be denied under Rule 809.22(2)(a).

Because this appeal seeks to clarify constitutional issues left
unresolved in a published opinion of this Court, publication also may
be appropriate under Wis. Stat. (Rule) 809.23.

-1x-



STATE OF WISCONSIN
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BRIEF OF
DEFENDANT-APPELLANT

STATEMENT OF THE CASE

By criminal complaint filed February 13, 2001, David Kaster
was charged with four felony counts of sexual assault of a student by
a school instructional staff person (Counts 1, 3, 5 & 8), contrary to Wis.
Stat. §948.095, three misdemeanor counts of fourth degree sexual
assault for the same conduct (Counts 2, 4 & 6), contrary to Wis. Stat.
§940.225(3m), and one count of disorderly conduct (Count 7), contrary
to Wis. Stat. §947.01. (R2).

Counts 1 and 2 concerned an alleged incident on March 13-14,
1999, involving Kaster and L.J.B., a 16-year-old member of the high
school girls swim team Kaster had coached the preceding fall. Counts
3.6 concerned two other alleged incidents involving another swimmer,
C.S.H. Count 7 concerned an alleged act of disorderly conduct on
September 24, 1999, involving a third swimmer, M.B. And, finally,




Count 8 concerned an alleged incident involving a fourth swimmer,
S.LF. in November, 1999. (R2).

The case proceeded to a jury trial on September 17, 2001 (R82-
R86). On September 20, 2001, the jury acquitted Kaster of Counts 3,
4, 5 and 6, but convicted him of the remaining counts (R86:931-33;
R27-R34). The Court, Hon. Mark A. Warpinski, presiding, then
remanded Kaster pending sentencing (R86:938-39).

By motion filed October 10, 2001 (R40), and supporting letter
brief filed October 31, 2001 (R39), Kaster’s trial counsel, William
Appel, sought dismissal of Count 1 on the grounds that the evidence
was insufficient to find that he was “providing services” at the time of
the alleged sexual contact as required for conviction under §948.095.
Specifically, Kaster argued that the term “providing services” must be
limited to circumstances in which the defendant is under contract to the
school (R39:5). He further argued that, “[t]he phrase ‘providing
services’ without definition as to time would be too broad an interpreta-
tion and therefore be unconstitutional for failing to give adequate
notice.” (id.:6). Following arguments, the circuit court denied that
motion on November 1, 2001 (R41).

On November 9, 2001, the Court, Hon. Mark A. Warpinski,
presiding, sentenced Mr. Kaster to a total of 9 years, 52 days incarcera-
tion. The Court imposed a sentence of 52 days on Count 7, with credit
for time served, 4% years on Count 1, a consecutive term of 4} years
on Count 8, and a term of 9 months on Count 2, concurrent with the
sentences under Counts 1 and 8. (R91:115-16). Although the Court
did not impose a probationary term, it ordered sex offender treatment
and other conditions to Kaster’s parole term (id.:116-17).

By post-conviction motion filed pursuant to Wis. Stat. §974.02,
Attorney Appel sought a new trial regarding Count 8 on behalf of
Kaster on newly-discovered evidence and interests of justice grounds
(R49; R51-R55). Following a hearing on that motion on Augustl6,
2002, the circuit court, Hon. Mark A Warpinski, denied it (R57,
R92:21-23).



On direct appeal, Kaster was represented by Attorney Steven L.
Miller. There, Kaster challenged only the conviction and sentence
under Count 1 on the grounds that §948.095, criminalizing sexual
assault of a student by a school staff person, applies only to paid
“school staff” and not to those who provide services voluntarily to a
school, Kaster argued that the circuit court had denied him the right to
present a defense by not giving his proposed instructions (1) limiting
application of Wis. Stat. §948.095 only to those who are employed by
or under contract to a school, and (2) advising that volunteers accord-
ingly are not covered by the statute. Defendant-Appellant’s Brief, State
v. Kaster, Appeal No. 02-2352-CR (admitted as Exh.2 at the 2/25/05
post-conviction motion hearing). See also State v. Kaster, 2003 WI
App 105,998, 10-11,264 Wis.2d 751, 663 N.W.2d 390 (R97:6-7; App.
41-42).

By decision dated April 22, 2003, this Court rejected that
argument, as well as the included argument which it interpreted as a
facial vagueness challenge to construction of the statute to cover
volunteers. Id. {12 (rejecting perceived facial vagueness challenge),
913-16 (rejecting argument that statute does not apply to volunteers)
(R97:7-9; App. 42-44). Instead, the Court held that §948.095 was
properly construed as applying, not only to those employed by or under
contract to a school, but also to those volunteers who are providing
services to the school at the time of the alleged assault:

Kaster maintains the only way he could have been liable
under Wis. Stat. § 948.095 was if he was “under con-
tract” on March 14, 1999, and the jury should have been
so instructed. We reject Kaster's narrow reading of the
statute and conclude he would be liable if he provided
services to a school or school board on March 14.

Id. 916 (R97:9; App. 44).

The Supreme Court denied review on July 9, 2003.

On September 27, 2004, Kaster filed his Notice of Motion and
Motion for Post-Conviction Relief Pursuant to Wis. Stat. §974.06
(R109). That motion raised four primary claims:
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1. Although this Court in Kaster held that Kaster could be
convicted of sexual assault by a school staff member under
Count 1 even if he was not under contract to the school on the
date of the alleged offense, so long as he provided services to
the school or school district on that date, the jury was never
instructed on that theory. Kaster thus was deprived of the
benefit of this Court’s construction of the statute, denying him
the rights to present a defense and to a jury verdict on the issue
of whether he was in fact providing services to the school on
March 14, 1999,

2. If the statute is not construed to apply to volunteers only
while they are actively providing services to the school, the
conviction under Count 1 must be vacated and the count
dismissed because the underlying statute, Wis. Stat. §948.095,
as construed by this Court, is unconstitutionally vague as applied
in this case.

3. Because the actions attributed to Kaster at most caused
personal discomfort on the part of M.B. and did not risk public
disturbance, the disorderly conduct conviction under Count 7 is
not supported by the evidence.

4, The circuit court had no authority to impose conditions
on Kaster’s pre-TIS prison sentence and eventual parole release.

(R109).

The motion also explained why these claims were not barred by

Wis. Stat. §974.06(4) and State v. Escalona-Naranjo, 185 Wis.2d 169,
517 N.W.2d 157 (1994) (R109:7-16), and raised contingent claims of
ineffectiveness of counsel in the event Kaster’s trial or post-conviction
counsel was deemed to have waived or inadequately preserved any of
these issues (R109:25-27; see id.:11-14). The state filed its written
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response on January 25, 2005 (R117).

At the hearing on February 25, 2005, the circuit court did not
decide the state’s argument that Kaster’s claims were barred by Wis.
Stat. §974.06(4), choosing instead to address those claims on their
merits (see R114; App. 2-35).

The court agreed that it had no authority to impose conditions on
a pre-TIS prison/parole sentence and accordingly vacated those
conditions (R114:3-4; App. 4-5). See State v. Gibbons, 71 Wis.2d 94,
237 N.W:2d 33, 35 (1976). However, the court denied Kaster’s
remaining claims. The court concluded that this Court already had
decided the issues regarding Count 1 (R114:17-19, 22, 27-28, 31-32;
App. 18-20, 23, 28-29, 32-33). Regarding the sufficiency of the
evidence on the disorderly conduct charge, the court chose to “rely on
the jury verdict in this matter that this constitutes disorderly conduct”
(R114:9; App. 10).

The circuit court refused to hear evidence concerning either the
contingent ineffectiveness claims or Kaster’s argument that
ineffectiveness of appellate counsel satisfied the “sufficient reason”
requirement under §974.06(4) regarding the challenges to Count 1.

On the issue of trial/post-conviction ineffectiveness, the court
accepted the state’s concession that Attorney Appel had fully preserved
the challenges to Count 1 raised here and that any waiver problems
would have arisen at the appellate level (R114:11-12; App. 12-13).
When presented with Kaster’s claim that ineffective assistance of
appellate counse! satisfied the “sufficient reason” requirement for
raising the challenges to Count 1, however, the court likewise refused
to allow testimony on that point. The court’s rationale is inconsistent
and unclear. Italternatively stated that (1) there was no ineffectiveness
because Attorney Miller fully presented the issues to this Court, and (2)
that it was not holding that the claims were adequately presented to this
Court, but was instead holding only that the allegations of Kaster’s
§974.06 motion were somehow ‘“‘conclusory” and that a hearing
accordingly was not required. (R114:18-22; App. 19-23).
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In an oral offer of proof, Kaster proffered that, if called to
testify, his appellate counsel, Steven Miller, would have testified that
he raised the issue of vagueness on Kaster’s direct appeal, that he
intended to fully preserve both facial and “as applied” challenges to the
statute, that he did not intend to waive such a challenge, that he had no
strategic or tactical reason for not fully presenting those issues, and that
he had no authorization from Kaster to inadequately raise those claims

(R114:19; App. 20).
' On March 4, 2005, the circuit court entered a written order
reflecting its prior oral decision denying Kaster’s §974.06 motion
(R107; App. 1). The court entered an amended Judgment of Conviction
reflecting vacation of the court-imposed conditions on March 12, 2005
(R108).
Kaster timely filed his notice of appeal on May 12, 2005 (R110).

STATEMENT OF FACTS
A.  Count 1 (Sexual Assault by School Staff Member)

David Kaster was a self-employed financial planner (R85:683).
He was a successful college swimmer, having competed at the NCAA
level (id.:685). He began as an assistant coach of the Ashwaubenon
High School boys varsity team in 1983, eventually becoming head
coach of both the boys and the girls varsity swim teams. Kaster had no
other formal affiliation with the Ashwaubenon High School or the
Ashwabenon School District. (R84:454, 607, 608).

Each athletic season is strictly defined by the WIAA (R84:458).
The girls 1998-1999 school-year swim season began on August 11,
1998, and ended no later than November 14, 1998, the last day of state
finals tournament. The boys season began on November 16, 1998, and
ended on February 20, 1999, the last day of the boys state tournament.
R96:Exhs. 29 & 30; R84:491-92). WIAA rules prohibit any coaching
outside of these defined periods (R84:465, 483-84).

The school district separately contracted with Kaster for each
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boys and each girls swimming season (R84:622). The state produced
a written contract for the 1998-1999 girls season, but could not do so
for the 1998-1999 boys season (id.:534-36; R96:Exhs. 67, 69).
Nonetheless, Kaster agreed at trial that he was under contract for the
boys season and had been paid for his services (R84:499-501, 507;
R96:Exh. 63). The substantive language in the boys contract would
have been identical to the girls (R84:620, 622; see, e.g., R96:Exhs. 65,
66).

The one-page contract contains little information on the coach’s
duties. The 1998-1999 girls varsity contract states, in relevant part:

The Board of Education of the Ashwaubenon School
District will pay:

David Kaster
for the services performed in the following capacity:

Swim Coach (Head Girls Varsity) at Ashwaubenon High
School

the amount of: $3,980.17 for the 1998-99 school year.

This amount will be paid in full when authorized by the
principal at the completion of the activity. The policy of
the Ashwaubenon School District is to pay co-
curricular/extra-curricular activities three times per year
November 20® for the fall activities, January 20" for
winter activities,' and May 20" for the spring activities.

It is specifically understood and agreed that Wisconsin
Statutes 118.21 and 118.22 do not apply to the above co-

! This appears to be a typographical error since the season does not
end until February and payments were in fact made on March 20 * for all winter
sports from 1999 on. March 20 ™ is also the date contained in all subsequent
contracts. (R96:Exhs. 63, 65; R84:622-23).
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curricular/extra-curricular service or compensation for
such service and further that this appoint is for the 1998-
1999 school year only. . . .

(R96:Exh. 67).

The contracts were expressly non-rencwable (R84:487, 618-20).
The school was under no obligation to extend the contract from one
season to the next (id.:626). Nor was the school required to give notice
of non-renewal (id. :619-20). The coach was paid once, shortly after the
season, on a predetermined date. In this case, Kaster was paid on
November 20, 1998, for the girls season which ended November 14,
1998, and was paid March 20, 1999, for the boys season which ended
February 20, 1999. In previous years, Kaster was paid on March 5™ for
the boys season. (R96:Exh. 63). These predetermined pay dates apply
to all coaches and do not directly correspond to the end of any
particular activity’s season (R84:622-23).

The state’s witnesses testified that Kaster was probably not
under any legal or contractual obligation to provide services to the
school district after the WIAA-defined season ended. Greg Wendorf,
Ashwaubenon H.S. athletic director from 1991-1998, initially testified
that a coaching contract covered the “entire school year,” even though
“Ic]oaches were finished with their coaching responsibilities at the end
of their respective season . . ..” (R84:463). He also conceded that
Kaster was “probably not” required to perform any services outside the
WIAA-defined season (id.:472).

Jack Klabesadel, the athletic director since the fall of 1998
(id.:473, 475) first testified that the only thing required of coaches
outside the WIAA-defined season was attendance at the awards banquet
(id.:482). He also conceded that Kaster was “not under contract
according to our district office after the swim season and his
evaluation[s are] complete . . ..” (id.:486). While a coach can provide
some limited services to the athletic program and the team outside of
the WIAA-defined season, “that would be voluntary, up to the coach.
They’re not required to.” (/d.:494).
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Both Wendorf and Klabesadel noted that it was not uncommon
to have contact with coaches in the off-season which may include
budget planning, equipment requests, schedules, evaluations, fund
raising, and the spring awards banquet (R84:449, 476-79, 489-90).
Wendorf conceded, however, that equipment requests were usually
received in January or February, although there may be some follow-up
contact, and scheduling issues were usually taken care of before the end
of the season (id.:449-50, 455). Klabesade! conceded the summer
fundraising was completely voluntary (id.:455, 489-90). Evaluations
were also usually turned in within a couple of weeks of the season
ending (id.:488).

All of these possible out-of-season contacts, however, were
generalizations. Wendorf did not know, for example, when Kaster
turned in his equipment requests (id.:456). Neither of these witnesses
specifically identified any out-of-season contacts involving Kaster after
February 20, 1999, which were directly related to his coaching duties.

Kaster trestified he provided his budget requests for new
equipment in December or January. After the season all he had to do
was make sure the equipment was turned in and inventoried, which he
usually accomplished before the state finals. (R85:698).

The offense charged in Count 1 was alleged to have occurred
early on March 14, 1999, at Kaster’s home, some three weeks after the
boys season ended. L.J.B., the complainant, was at a party with her
friends and became uncomfortable “with everyone drinking”
(R83:265). She decided to leave and drove to Kaster’s house, arriving
at 10 to 10:30 p.m. (id.:266). Another swimmer was there watching a
movie with Kaster. After the movie ended, the other swimmer left and
L.J.B. stayed alone with Kaster (id.:267). According to L.J.B., Kaster
felt her breasts as they were watching television (id.:269).

B. Count 7 (Disorderly Conduct)

Viewing the evidence most favorably to the prosecution, M.B.
testified that, in the fall of 1999, she was a 14-year-old freshman
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member of the swim team that Kaster coached (R83:316-17, 321). On
September 24, 1999, M.B. was present for an early morning practice
with three other swimmers when Kaster spoke with her privately in the
boy’s locker room (id.:321-26).

M.B. stated that the lights were off and that Kaster put his arm
around her and began speaking with her in a soft voice about swim-
ming, her boyfriend, what she had done with guys, and how things were
going with his wife. (id.:323-24). M.B. claimed that he kissed her on
the back of the neck and, when she stated that it made her feel “uncom-
fortable,” he said that no one else had a problem with it and that
something must be wrong with her (id.:324). M.B. then left the room
and went back to the pool and continued her workout (id.:326).

M.B. testified that this incident bothered her, scared her, and
made her feel “extremely nervous and uncomfortable” (id.:324-25).

ARGUMENT
I

GIVEN THIS COURT’S INTERPRETATION OF
WIS. STAT. §948.095, KASTER WAS DENIED THE RIGHTS
TO PRESENT A DEFENSE AND TO A JURY VERDICT
ON ALL NECESSARY ELEMENTS OF THE OFFENSE
CHARGED IN COUNT 1

A, This Court’s Interpretation of §948.095 Requires
Proof that a Non-employee or Volunteer be Providing
Services to the School at the Time of the Alleged
Sexual Contact

Count 1 charged Kaster with sexual assault by a school
instructional staff person in violation of Wis. Stat. §948.095(2), which
at the time provided as follows:

Whoever has sexual contact or sexual intercourse with a
child who has attained the age of 16 years and who is not
the defendant’s spouse is guilty of a Class D felony if all
of the following apply:
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(a) The child is enrolled as a studentin a school or
a school district.

(b) The defendant is a member of the school staff
of the school or school district in which the child
is enrolled as a student.

Wis. Stat. §948.095(2) (1999-2000). The statute defined “school staff”
as meaning

any person who provides services to a school or a school
board, including an employee of a school or a school
board and a person who provides services to a school or
a school board under a contract.

Wis. Stat. §948.095(1)(b) (1999-2000}.

On the direct appeal in this case, this Court construed §948.095
as applying to the acts of a person who provides services to a school as
a volunteer, even though the legislature had expressly deleted a
provision extending the definition of “school staff” to include “a person
who provides services to a school or a school board as a volunteer.”
See State v. Kaster, 2003 WI App 105, {11, 15-16, 264 Wis.2d 751
663 N.W.2d 390 (App. 7-9). According to this Court, Kaster “would
be liable if he provided services to a school or school board on March
14.” Id. 16 (App. 9).

Under this Court’s interpretation of “school staff,” therefore, a
non-employee defendant not under contract to the school must have
been in the act of providing services to the school at the time of the
alleged assault. See also id. 17 (“Finally, we conclude that the
evidence at trial was sufficient to allow the jury to conclude that Kaster
was providing services to the school or school board when he commit-
ted the March 14 assault”) (App. 44-45).

Assuming that the statute applies to volunteers at all, this
limitation makes sense. While this Court held that “school staff” must
be construed to cover persons who provide services to a school on a
purely voluntary basis, nothing in the language, logic, or history of that
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