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ISSUES PRESENTED

1. Was Mr. Morse’s no contest plea knowingly,
voluntarily and intelligently entered, although he
did not understand the implications of his plea?

The trial court ruled that Mr. Morse knowingly,
voluntarily and intelligently entered his No
Contest plea.



2. Is Mr. Morse entitled to withdraw his plea based
on new evidence indicating his innocence?

The trial court answered; No.

3. Is Mr. Morse entitled to a new trial in the interests
of justice?

The trial court answered: No.

POSITION ON ORAL ARGUMENT AND
PUBLICATION

Defendant-Appellant Jeremy K. Morse does not
request oral argument because this written brief fully
meets the issues presented on appeal. Publication of the
Court of Appeals’ opinion is not warranted because the
proper determination of this appeal involves only the
application of well-settled precedential authorities.

STATEMENT OF THE CASE

A complaint charging Mr. Morse with one count
of first-degree reckless homicide, contrary to sec.
940.02(1), Stat., was filed June 5, 2001 (2). Mr. Morse
waived preliminary hearing and an Information was filed
June 13, 2001 with the same charge (4; 5). Attorney
Steven Kohn substituted in as Mr. Morse’s attorney on
July 26, 2001 (8). On the day of trial, September 26,
2001, Mr. Morse changed his plea to no contest, which
was accepted by the Honorable Judge Jacqueline
Schellinger (50).

On November 15, 2001, Attorney Bernard S. Stein
assumed representation of Mr. Morse and Attorney Kohn
was allowed to withdraw (51; 52). Attorney Stein filed
simultaneous motions on December 6, 2001 to withdraw
as counsel and to withdraw Mr. Morse’s no contest plea
(13; 14). Attorney Stein’s motion to withdraw as counsel
was denied on December 13, 2001 (52). Mr. Morse filed



an amended motion to withdraw his no contest plea on
January 7, 2002 (15). After a hearing conducted
February 27, 2002, the court denied the amended motion
(53:70).

Mr. Morse was sentenced on March 15, 2002 and
Attorney Ellen Henak was appointed as Mr. Morse’s
postconviction counsel pursuant to Wis. Stat. § (Rule)
809.30 (58). = Attorney Henak filed a motion for
postconviction relief on September 10, 2002 seeking to
withdraw Mr. Morse’s no contest plea and requesting
resentencing (58). The portion of the motion seeking to
withdraw Mr. Morse’s no contest plea was denied,
however the Honorable Judge David A. Hansher ordered
resentencing and Mr. Morse’s March 15, 2002 sentence
was eventually vacated (30).

Attorney Michael Backes was appointed to
represent Mr. Morse for the resentencing (25). On June
10, 2003, Mr. Morse filed a2 motion to withdraw his no
contest plea prior to resentencing on the grounds that
police reports in the discovery indicate that the shooter
was shot, Mr. Morse was never shot and that Attorney
Kohn was ineffective for not arguing the issue (29). The
June 10, 2003 motion also stated as grounds that CD
recordings of taped jail conversations indicated Mr.
Morse’s innocence and these tapes constituted newly
discovered evidence (29).

The court conducted a hearing June 10, 2003 and
denied the motion to withdraw on the grounds that the -
CD recordings constituted new evidence (56:19-20).
However, the court continued the hearing until June 24,
2003 in order to allow testimony on the issue of the
shooting, specifically the blood trail at the scene of the
crime that supported the allegation that the shooter had
been shot (56:40-44).

After the hearing, the court denied Mr. Morse’s
motion to withdraw his plea and sentenced him to a 25-



year prison sentence, with 17 years to be in confinement
and eight on extended supervision (57; 37).

Mr. Morse timely filed a Postconviction Motion
Pursuant to Wisconsin Statutes (Rule) § 809.30 seeking
an order vacating his conviction and allowing him to
withdraw his no contest plea, and ordering DNA testing
of the blood collected from the scene of the crime (42).
In a written decision, Jude Hansher denied Mr. Morse’s
motion. Mr. Morse timely filed a Notice of Appeal (43).

STATEMENT OF FACTS

In a complaint dated June 5, 2001, Mr. Morse was
charged with one count of first-degree reckless homicide,
contrary to Wis. Stat. § 940.02(1) for the death of Harry
Powell (2). The complaint alleges that on April 17, 2001,
officers found Mr. Powell dead in the street near 2215 N.
42™ Street, from a gunshot to the chest (2).

According to the complaint, Mr. Morse made two
different statements to two different set of police
detectives. In the latter statement, given June 3, 2002,
Mr. Morse told officers that he had lied in the previous
statement (2:2). Mr. Morse told officers said that earlier
in the year the victim had threatened him for selling drugs
in the neighborhood, and in a confrontation had pointed a
gun at Mr. Morse, taken % ounce of crack and $150 cash
(2:2). The victim threatened to kill Mr. Morse and his
mother if he sold crack in the area again (2:2). On the
day of the shooting, Mr. Morse was in the disputed
neighborhood and saw a person he recognized one of the
guys as the one who had threatened him and his mother
(2:2). Remembering the threat, Mr. Morse was afraid
that if he turned his back he would be shot (2:2). Mr.
Morse pulled the gun out of his waistband and fired three
times at the group across the street (2:2). He turned and
ran as the others began shooting back at him (2:2).



On the day of trial, Mr. Morse changed his plea to
no contest (50:15). The court had given him the
opportunity to discuss his case with his mother and with
his lawyer before conducting the plea colloquy (50:6).

Virtually since the day Mr. Morse pleaded no
contest, he has been moving to withdraw his plea and
continues to maintain his innocence (14; 15; 29; 42; 54;
56; 57).

As part of the entry of the no contest plea, Judge
Jacqueline D. Schellinger presiding, asked Mr. Morse if
he understood that he would be sentenced as though he
were guilty of the offense (50:4). The court also told him
that it was “free to sentence [him] to the maximum” and
he said he understood (50:12).

After the plea hearing, Attorney Kohn moved to
withdraw from Mr. Morse’s case (11). The court granted
the motion on the condition that an attorney appointed by
the Office of the Wisconsin State Public Defender or
privately retained counsel be present at the next court
date (51:18).

The Office of the Public Defender appointed
Attorney Bernard Stein, who ordered a copy of the plea
hearing transcript(12). Attorney Stein then filed a motion
to withdraw Mr. Morse’s no contest plea on the grounds
that he entered the no contest plea under duress and that
he felt “trapped” (14; 15)

This court held an evidentiary hearing on the
motion on February 27, 2002 at which Mr. Morse
testified (53). His testimony centered on the pressure that
he had felt to enter the plea. He explained that his trial
attorney, Steven Kohn, had lead him to believe that
everything looked good for him, but suddenly, on the eve
of trial, Attorney Kohn changed his tune and told him that
things looked bad (53:7-8). He indicated that he decided
to plead on the day of trial because he felt he had no



choice and that he did so against his mother’s advice
(53:11). Mr. Morse also testified that he was not
answering truthfully when he told the judge that he did
not feel under pressure at the plea hearing (53:12-13). He
testified that he wanted to withdraw his plea because he
was innocent and he wanted to do so even though he was
aware that he could be charged with first-degree
intentional homicide (53:16).

During cross-examination, Mr, Morse maintained
that he had been in a daze on the day of the plea (53:26-
27). He testified that he knew that he was giving up a
trial (53:27). According to Mr. Morse, his attorney kept
emphasizing that the court could give him probation
although he also testified that he knew that the court
could sentence him to the maximum (53:28).
Nevertheless, he thought that by pleading no contest,
probation would be a possibility (53:28). He would not
plead guilty because he did commit the crime (53:29).

In response to questioning by the court, Mr. Morse
testified that he was confused about the fact that the court
would find him guilty if he entered a no contest plea
(53:52). He thought he “was pleading no contest, {which}]
is not like a guilty [pleal.” (53:52) He testified that
during the entire time of the plea, he was thinking about
how he might prove his innocence with the system
(53:54) He indicated that he was thinking about an
appeal and he thought that entering a no contest plea
would not interfere with an appeal (54:55).

The trial court denied the motion (54:63-71). The
court ruled that Mr. Morse “had the wherewithal to
understand [the] questions” and to stop the proceedings
(54:63). The court also held that Mr. Morses’s reason for
wanting to withdraw his plea was simply a change of
heart (54:65). The court noted that Mr. Morse admitted
that he lied during the plea hearing and viewed his
testimony as taking every possible excuse (54:65-66).



Following the sentence imposed by Judge
Schellinger, Mr. Morse was appointed Attorney Ellen
Henak as appellate counsel. Mr. Morse filed a
Postconviction Motion Pursuant to Wis. Stat. § 809.30
seeking to withdraw his plea on the grounds that it was
not entered knowingly, voluntarily and intelli gently (58).
The motion also sought resentencing based on the court’s
reliance of inaccurate information (58). The portion of
the motion seeking to withdraw Mr. Morse’s plea was
denied, Judge Hansher presiding, and the court ordered a
briefing schedule on the remaining issue, after which Mr.
Morse’s motion for resentencing was granted (20).

Mr. Morse was appointed Attorney Michael
Backes for the resentencing and the matter was
administratively transferred to the Honorable Judge
Richard J. Sankovitz (24;25). On June 10, 2003 Mr.
Morse filed a motion to withdraw his no contest plea
prior to resentencing on the grounds that police reports in
the discovery indicate that the shooter was himself shot,
Mr. Morse was never shot and that Attorney Kohn was
ineffective for not arguing the issue (29:2). The June 10,
2003 motion also stated as grounds that CD recordings of
taped jail conversations indicated Mr. Morse’s innocence
and these tapes constituted newly discovered evidence
(29:2).

The court conducted a hearing on June 10, 2003 at
which Attorney Backes indicates that he spoke with Joel
Rhodes, a defendant in a federal case a member of a gang
called the Ghetto Boys (56:2). Attorney Backes tells the
court that the CD recordings are of conversations Mr.
Rhodes had in phone calls he made from the jail (56:3).
The people having the conversations are baffled at why
Mr. Morse would plead to something he didn’t do and
that he deserves to be in prison as a result (56:3-4; 42:35-
36). Mr. Morse is never recorded, and the individuals
who are recorded do not say anything that might amount
to a foundation for their statements that would make them
admissible in court, nor do they say how they know the



things they are discussing (56:5).! Attorney Backes also
references a transcript of one of the recordings that has
Mr. Morse’s name where a different name is spoken
during the recording (56:6). The court ruled that the
taped conversations were inadmissible because they “are
taped conversations of other people in prison who don’t
appear to have any factual knowledge, first-hand factual
knowledge of this crime who believes that — who believe
that Mr. Morse didn’t commit the crime.” (56:19). The
court ruled that the tapes would not make any difference
in a retrial and “doesn’t present any fair reason to start
over at square one...” (56:19-20).

The only possible issue was willing to consider
was the allegations that there was a blood trail left by a
suspect in the shooting at the scene of the crime, and
whether or not that should have been raised earlier
(56:20).

After argument from the State, the court concluded
that because there was the “aroma[] of ineffective
assistance of counsel,” it would be appropriate to handle
the motion the same way a court would handle a
postconviction motion that asserted ineffective assistance
of counsel (56:38). The court decided to schedule a
hearing to determine ineffective assistance of counsel and
framed the issue: “If I’'m satisfied that Mr. Morse did not
make an intelligent plea becense he did not have the
evidence in front of him to correctly assess, then I might
decide that he’s raised a fair and just reason to withdraw
his plea, but if I'm satisfied after the hearing that he had
all the evidence before him and he’s simply reassessing
the strength of his case, simply deciding now that he
wants a trial when he decided previously he didn’t, then
I’m going to deny the motion.” (56:40-41).

' Attorney Backes also references sealed information in the federal
case against Joel Rhodes. However, the undersigned was never able
to confirm whether such sealed evidence exists. According to the
Assistant U.S. Attorney assigned to the case, the only recordings are
of jail conversations; there are no wiretapped conversations.



At the hearing, Attorney Kohn testified that he
recalled that there was an issue regarding blood and that
he had discussed “issues regarding blood on a number of
occasions” with Mr. Morse (57:6-7). Attorney Kohn
testified that he did specifically recall giving Mr. Morse a
copy of the discovery, but that it his practice to give the
discovery to his clients (57:9).

Mr. Morse testified that the first time he received
the police reports was from Attorney Stein after he had
pleaded no contest (57:20). He testified that he was
unaware of any allegation that the shooter had been shot
(57:20).

Attorney Backes argued that Mr. Morse’s
testimony that he had never received nor discussed the
discovery with Attorney Kohn was uncontroverted
because Attorney Kohn could not specifically recall
giving him the discovery (57:28). As a result, he argued,
Mr. Morse had met his burden of providing a fair and just
reason for withdrawal of his plea (57:28).

The court denied Mr. Morse’s motion based on
Attorney Kohn’s reputation as a strong advocate for
clients and the court’s disbelief of Mr. Morse’s testimony
(57:35-36). The court sentenced Mr. Morse to 17 years
of initial confinement and eight years of extended
supervision (57:59).

ARGUMENT

L THE TRIAL COURT ERRED WHEN IT
DENIED MR. MORSE’'S MOTION TO
WITHDRAW HIS PLEA BECAUSE IT WAS
NOT KNOWINGLY, INTELIGENTLLY AND
VOLUNTARILY MADE.

Mr. Morse has moved to withdraw his plea
virtually from the moment he entered it, based on various



grounds (14; 15; 29; 42; 54; 56; 57). When represented
by Appellate Counsel Henak, Mr. Morse moved to
withdraw his plea because it was not knowingly,
intelligently and voluntarily made because he did not
understand the implications of a no contest plea and he
requested resentencing (58). The portion of the motion
seeking to withdraw his plea was denied by Judge
Hansher in a written decision dated September 18, 2002
(20); however, Mr. Morse’s original sentence was
eventually vacated (30).

After resentencing, Mr. Morse was appointed
undersigned counsel, who, among other things, moved
the trial court to withdraw his plea because it was not
knowingly, intelligently and voluntarily made (42:13-16).
Judge Hansher again denied Mr. Morse’s motion, this
time in a written decision dated September 27, 2004 (43).

A. Standard of Review

A defendant who wishes to withdraw a plea after
sentencing must show a manifest injustice by clear and
convincing evidence. State v. Nawrock, 193 Wis. 2d
373, 379, 534 N.-W.2d 624 (Ct. App. 1995). Whether to
permit the defendant to withdraw his plea is within the
trial court’s discretion. Id. at 381.

This court reviews the denial of Mr. Morse’s
motion to withdraw his plea under the erroneous exercise
of discretion standard. “‘[T]his court will find an
[erroneous exercise] of discretion if the record shows that
the trial court failed to exercise its discretion, the facts
fail to support the trial court’s decision, or this court finds
that the trial court applied the wrong legal standard.””
J.L. Phillips & Assoc. v. E&H Plastic Corp, 217 Wis.2d
348, 364-365, 577 N.W.2d 13 (1998) quoting Qostburg
State Bank v. United Sav. & Loan Ass’n, 130 Wis. 2d 4,
11-12, 386 N.W.2d 53 (1986).
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“[TThe exercise of discretion is not the equivalent
of unfettered decision-making.” Hartung v. Hartung,
102 Wis. 2d 58, 306 N.W.2d 16 (1981). To be upheld on
appeal, a dlscretlonary act “must demonstrably be made
and based upon the facts appearing in the record and in
reliance on the appropriate and applicable law.” Id,
Moreover, “a discretionary determination must be the
product of a rational mental process by which the facts of
record and law relied upon are stated and are considered
together for the purpose of achieving a reasoned and
reasonable determination.” Id.

B. Mr. Morse did not Enter his Plea
Knowingly, Intelligently, and Voluntarily
Because he did not Understand the
Implications of a No Contest Plea

A guilty plea that is not voluntarily, knowingly,
and intelligently entered violates fundamental due
process. State v. Bangert, 131 Wis. 2d 246, 389 N.W.2d
12 (1986). As aresult, sec. 971.08(1)(a), Stat., requires a
court accepting a plea to “[a]dress the defendant
personally and determine that the plea is made voluntarily
with understanding of..the potential punishment if
convicted.” A misunderstanding of the consequences of a
guilty plea, therefore, is a ground for withdrawal of the
plea as long as the misunderstanding actually exists. Cf.
Dudrey v. State, 74 Wis. 2d 480, 247 N.W.2d 105 (1976)
(discussing withdrawal of plea before sentencing).

In taking a plea, it is not enough that a court
inform a defendant of the consequences of the plea. Cf.
State v. Van Camp, 213 Wis. 2d 131, 147-48, 569
N.W.2d 577 (1997). Knowledge and understanding are
not the same thing. Knowledge is an antecedent to
understanding, see Bangert, 131 Wis. 2d at 269, and
therefore knowledge «can exist separately from
understanding.

—11~-



Mr. Morse pleaded no contest on the day he was
scheduled to go to trial on the advice of Attorney Kohn.
In so advising Mr. Morse, Attorney Kohn primarily
emphasized that Mr. Morse would not be admitting guilt
and did not explain all of the differences and similarities
between a no contest plea and a guilty plea.

Although Mr. Morse answered, “Yes, ma’am,” he
did not in fact understand the concept. He understood
that he would be sentenced but he was under the
misconception that continuing to maintain his innocence
— as he believed he was doing with the no contest plea —
required the court to sentence him to a lesser sentence
than the court would impose otherwise. As a result,
although the court told him that it was “free to sentence
[him] to the maximum” and he said he understood, he did
not truly comprehend that the court could do so (50:12).

However, the court never focused on the nature of
a not contest plea as opposed to a guilty plea. The court
never focused on the complexities of a no contest plea.
The court never explained the differences that do and do
not exist between no contest pleas and guilty pleas.

In a written order dated September 18, 2002,
Judge Hansher presiding, entered a written decision and
order denying the part of Mr. Morse’s motion requesting
vacation of his conviction and withdrawa! of his plea.
The court held that Mr. Morse’s assertions that he did not
understand that by entering no contest plea he would be
sentenced as if he were guilty of the offense and that he
thought the court would be required to imposes a lesser
sentence than if he plea guilty were “belied by the
record.”  (20:2). The court further adopted the
conclusions of Judge Schellinger made after the hearing
conducted February 27, 2002 as its own (20).

The trial court erred in denying Morse’s motion

and in adopting the conclusions of Judge Schellinger.
Judge Schellinger never focused on the nature of a not
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contest plea as opposed to a guilty plea. The court never
focused on the complexities of a no contest plea. The
court never explained the differences that do and do not
exist between no contest pleas and guilty pleas. As a
result, Morse did not understand the impact of pleading
no contest. He viewed a no contest plea as a way of
getting a lesser sentence while matntaining his innocence
and protecting his appellate rights. He erroneously
believed that his appellate rights would be greater if he
pleaded no contest and that he would get a lesser
sentence.

In a written decision denying Mr. Morse’s
postconviction motion filed September 10, 2004, the trial
court, Judge Hansher presiding, denied each of Mr.
Morse’s claims. The court found that the court had
previously ruled that the plea entered before Judge
Schellinger was sound and that Mr. Morse cannot revisit
that claim (43:4). “Any issues he had with the plea
before Judge Schellinger should have been raised in his
prior motion to this court on September 10, 2002.” (43:4)
This issue was raised in the September 10, 2002 motion
and was preserved by reiterating it to the trial court in the
September 16, 2004 motion. It is properly before this
court now.

1L THE TRIAL COURT ERRED IN DENYING MR.
MORSES’ MOTION TO WITHDRAW HIS
PLEA BASED ON NEWLY DISCOVERED
EVIDENCE.

After Mr. Morse was ordered resentenced, but
before the actual resentencing, Attorney Backes became
aware of new evidence consisting of audio recordings
between two people discussing Mr. Morse’s innocence.
At a hearing, Judge Sankovitz addressed the issue of the
tapes (56:1-11, 19-20).

Attorney Backes also brought up a possible blood-
trail evidence argument and the court set that for a new
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hearing because of the “aromaf] of ineffective assistance
of counsel.”” (56:38) At that hearing, the court heard
testimony from Attorney Kohn about conversations he
had with Mr. Morse about the possible avenue of
investigation (57).

The trial court found that Attorney Kohn was not
ineffective and that Mr. Morse knew about the possible
evidence at the time of his plea (57:35-36). The court
evaluated the issue under the “fair and just standard” (57)
because Mr. Morse’s first sentence had been vacated and
he had not yet been resentenced.

A. Standard of Review

When a criminal defendant requests the
withdrawal of his or her guilty or no contest plea before
sentencing, the trial court must freely allow it provided
the defendant has established “any fair and just reason”
by a preponderance of the evidence. State v. Candey,
161 Wis. 2d 565, 583-84, 469 N.W.2d 163 (1991). The
standard contemplates “the mere showing of some
adequate reason for defendant’s change of heart.” Libke
v. State, 60 Wis. 2d 121, 128, 208 N.W.2d 331 (1973).
However, the state reason must be something other than
merely wanting a trial. Id. A claim of innocence is also
important to the court’s consideration. Dudrey v. State,
74 Wis. 2d 480, 485, 247 N.W.2d 105 (1976).

The trial court’s ruling on the defendant’s request
is a discretionary one, which this court reviews under an
erroneous exercise of discretion standard. State .
Garcia, 192 Wis. 2d 845, 861, 532 N.W.2d 111 (1994).
To have its determination sustained by this court, the trial
court must make its ruling based on facts in the record
and on the applicable law. Id. In regard to the trial
court’s findings of fact, this court may reverse if the
finding is clearly erroneous. State v. Turner, 136 Wis.

2 Mr. Morse argued that he never reccived discovery and that Attorney
Kohn never mentioned any possible blood-trail evidence to him (56:22).
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2d 333, 343-44, 401 N.W.2d 827 (1987); See Wis. Stat.
(Rule) 805.17(2).

Due Process can require a new trial on the basis of
evidence discovered after trial. State v. Bembenek, 140
Wis. 2d 248, 252, 409 N.W.2d 432 (Ct. App. 1987).
Whether Due Process warrants a new trial on the grounds
of newly discovered evidence is a constitutional question
that this court reviews de novo Id.; Strate v. Avery, 213
Wis. 2d 228, 570 N.W.2d 573 (Ct. App. 1997).

Case law supports the position that although not
dispositive, a claim of innocence is an important factor in
the analysis. See State v. Candey 161 Wis. 2d at 584 n.
12; Dudrey v. State, 74 Wis. 2d at 485. This extremely
relevant factor did not enter into the lower court’s ruling
in this case, and this court should find that in itself is an
abuse of discretion.

B. Mr. Morse’s Plea Should be Withdrawn
Because of Newly Discovered Evidence
Indicating his Innocence

The taped jail conversations in this case are of
people with knowledge discussing Mr. Morse’s
innocence (42:35-36). During the first conversation,
recorded June 6, 2001, an inmate says that “if Jeremy is
dumb enough to admit he did it he needs to be in jail.”
(42:35). The second recorded conversation took place the
next day, June 12, 2001. The tape says “Lying Ass
Chubs-How could you betray the family. You did the
crime, do the time.” However, the transcript has Mr.
Morse’s name listed rather than Chubs. Both recordings
are of people discussing Mr. Morse’s case and his
innocence (42:36).
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